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 The Americans With Disabilities Act 
(“ADA”) was enacted in 1990.  At that time, 
the ADA was predicted to revolutionize the 
workplace and to fl ood private-sector employ-
ers with costly lawsuits in the process.  Some 
fear-mongers predicted that, at every turn, em-
ployers would face no-win situations in which 
they would have to choose between the bottom 
line and human decency, that every decision 
not to hire a person with a disability would lead 
to litigation and that every good faith attempt 
to “accommodate” an individual with a disabil-
ity would cost thousands of dollars.

 It was estimated in 1990 that 43 
Million Americans had one or more mental or 
physical disabilities and that disability discrimi-
nation claims would become commonplace 
in the post-ADA world.  Indeed, the law was 
viewed as so complicated and challenging that 
it did not take effect until July 26, 1992 for 
employers with twenty-fi ve or more employees 
and on July 26, 1994 for businesses with fi fteen 
to twenty-four employees.  The U.S. Congress 
determined that at least two years were needed 
for employers to prepare for the ADA.  

 The ADA has not been as devastating 
as feared, mainly due to several signifi cant pro-
employer rulings by the U.S. Supreme Court.  
Responding to those rulings, Congress passed 
the Americans With Disabilities Act Amend-
ments Act (ADAAA) of 2008 earlier this year, 
which was signed into law by President Bush 
on September 25, 2008.  The Amendments be-
come effective January 1, 2009.  In the fi rst sig-
nifi cant ruling, Toyota v. Williams, the Supreme 
Court ruled that the plaintiff — who undisput-
edly suffered from carpal tunnel syndrome — 
was ruled ineligible for legal protection because 
her condition did not meet the defi nition of 
“disability” under the ADA.  In so ruling, the 
Supreme Court concluded that “a demanding 
standard for qualifying as disabled” was appli-
cable to ADA claims.  The ADA Amendments 
Act represents Congress’s clear rejection of the 
ruling in the Toyota case.  

Other favorable cases (from the employers’ 
perspective) have also been reversed by the 
ADAAA.  Two such notable cases are Sutton 
v. United Airlines, Inc., and Murphy v. United 
Parcel Service, Inc.  In Sutton, the Supreme 
Court ruled that a person with poor yet cor-
rectible vision was not “disabled.”  In Murphy, 
the same principle was applied to an individual 
with high blood pressure.  According to the 
Supreme Court, if the condition was amelio-
rated by medication, then the individual was 
not substantially limited in a major life activity.  
The ADAAA, however, requires that the effect 
of a “mitigating measure” not be considered in 
determining whether an individual is or is not 
covered by the ADA.  Thus, such measures as 
hearing aids, mobility devices, and medication 
are to be disregarded.  In other words, employ-
ers must assess a person in an unmedicated state 
when deciding whether he or she has a disability 
. . . even though no symptoms of the condition 
are exhibited.  Thus, if you have an over-the-
road truck driver who is able to control his high 
blood pressure with medication, and that high 
blood pressure would keep him from driving 
when not under control, then you must evalu-
ate whether the driver is disabled in light of his 
unmedicated state.  If the unmedicated state is 
a disability, then a reasonable accommodation 
must be considered.  Essentially, once disabled, 
always disabled under the ADAAA.

 When enacted in 1990, the ADA did 
not defi ne “disability,” but instead attempted to 
illustrate what was meant by using other unde-
fi ned terms such as “substantially limited” and 
“major life activity.”  Refusing to create a be-all-
and-end-all list of major life activities, the courts 
held that each impairment or condition had to 
be viewed in the context of the specifi c individ-
ual’s life.  Employers were required to undergo 
a new analysis each time an employee presented 
him-/herself with a request for a reasonable ac-
commodation.

 The former process has most likely 
changed, as Congress created two “non-exhaus-
tive” lists of major life activities in the ADAAA.  

Included are basic tasks such as caring for one-
self, performing manual tasks, seeing, hearing, 
thinking, working, eating, sleeping, reading, 
walking, standing, lifting, bending, speaking, 
breathing, learning, concentrating, and com-
municating.  The operation of a major bodily 
function is also to be considered a major life 
activity, according to the defi nition, including 
bowel, bladder and reproductive functions.  
However, it is unclear from the Act whether 
any context should be used when analyzing the 
limitation on the activity.  If an individual is 
substantially limited in performing one of these 
major life activities, the ADAAA appears to say 
that the individual is automatically considered 
disabled. 

 The Equal Employment Opportu-
nity Commission will issue new regulations 
under the ADAAA.  These regulations will ad-
dress, for example, the meaning of “substantial-
ly limits” as used in the defi nition of “disability” 
(“an impairment that substantially limits one or 
more major life activities, a record of such im-
pairment, or being regarded as having such an 
impairment”).  The EEOC has not announced 
a timeframe when the new regulations will 
be issued, but those regulations are not likely 
to be in place before the effective date of the 
ADAAA.

 The next several years will prove 
meaningful in applying the changes that await 
us come January 1, 2009.  Congress has, in 
all likelihood, succeeded in its goal of expand-
ing the coverage of the ADA to the full extent 
originally intended in 1990.  After 18 years of 
operating businesses under the ADA, employ-
ers must face afresh the questions of who is 
disabled, what is a disability, what is a reason-
able accommodation, and when is someone 
regarded as being disabled.  The ADAAA has 
re-opened disability discrimination law to new 
interpretations and challenges perhaps as great 
as those predicted in 1990.  It’s “Back to the 
Future” as all of us - employers, attorneys, and 
the courts – feel our way through this nearly 20 
year old law made new again.
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The winds of change   
  are blowing...

... how will your workforce react?

PROPERLY TRAINED SUPERVISORS ARE YOUR FIRST LINE OF DEFENSE
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